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T HE USE OF VERBATIM REPORTERS 


INTRODUCTION 


Background 


The introduction of the Freedom of Information and 
Protection of Privacy Act, 1987 (the “‘provincial 
Act’’) and the Municipal Freedom of Information and 
Protection of Privacy Act, 1989 (the “‘municipal 
Act’’) have established new obligations applicable to 
institutions with respect to the protection of an 
individual’s privacy. Under either Act, individuals 
can submit a request to access personal information 
about themselves. The Acts also regulate retention 
periods and disposal practices of institutions. There 
are a number of institutions governed by the Acts that 
make use of the services of verbatim reporters. These 
reporters may be employees of the institution or they 
may be independent corporations or individuals that 
have contractual relationships with the institution. 
The verbatim reporters are sometimes used by insti- 
tutions that conduct administrative hearings and by 
institutions that conduct inquiries. 


The records generated as a result of the use of 
verbatim reporting services might include transcripts, 
shorthand notes and other handwritten notes, audio 
tapes, and stenotype paper tapes. The records may 
contain personal information about a number of 
individuals. 


Subsection 2(1) of both Acts defines ‘*personal in- 
formation’’ as: 


recorded information about an identifiable individ- 
ual, including, 


(a) information relating to the race, national or 
ethnic origin, colour, religion, age, Sex, 
sexual orientation or marital or family status 
of the individual, 


(b) information relating to the education or the 
medical, psychiatric, psychological, crimi- 
nal or employment history of the individual 
or information relating to financial transac- 
tions in which the individual has been in- 
volved, 


(c) any identifying number, symbol or other par- 
ticular assigned to the individual, 


(d) the address, telephone number, fingerprints 
or blood type of the individual, 


(e) the personal opinions or views of the individ- 
ual except where they relate to another indi- 
vidual, 

(fp correspondence sent to an institution by the 


individual that is implicitly or explicitly of a 
private or confidential nature, and replies to 
that correspondence that would reveal the 
contents of the original correspondence, 


(g) the views or opinions of another individual 
about the individual, and 


(h) the individual’s name where it appears with 
other personal information relating to the in- 
dividual or where the disclosure of the name 
would reveal other personal information 
about the individual; 


The Commissioner’s Order 52 dealt with the use of 
verbatim reporters in one specific context. The 
Commissioner was concerned about “‘the adequacy 
of procedures employed by the institution in retain- 
ing control of records relating to hearings under the 
Workers’ Compensation Act’’. In the circumstances 
dealt with in Order 52, the Commissioner concluded 
that the institution did not have control of the records 
that were the subject of the Order. 


Recognizing that the situation dealt with in Order 52 
may be applicable to other institutions that use the 
services of verbatim reporters, the Office of the 
Information and Privacy Commissioner/Ontario (IPC) 
has prepared a set of proposed guidelines for institu- 
tions to consider when using the services of verbatim 
reporters at hearings. 


Definition of Terms 


For the purposes of these guidelines, the following is 
a set of definitions of terms used in this document: 


‘‘institution’’ 
has the same meaning as that term has in the provin- 
cial and municipal Acts; 


According to subsection 2(1) of the provincial Act 
“‘institution’’ means, 


(a) a ministry of the Government of Ontario, 


(b) any agency, board, commission, corpora- 
tion or other body designated as an institu- 
tion in the regulations; 


According to subsection 2(1) of the municipal Act 
“‘institution’’ means, 


(a) a municipal corporation, including a metro- 
politan, district or regional municipality or 
the county of Oxford, 


(b) a school board, public utilities commission, 
transit commission, suburban roads com- 
mission, public library board, board of health, 
police commission, conservation authority, 
district welfare administration board, local 
services board, planning board, local roads 
board, police village or joint board of man- 
agement established under the Municipal 
Act, 


(c) any agency, board, commission, corpora- 
tion or other body designated as an institu- 
tion in the regulations; 


‘‘hearings’’ 

means proceedings conducted by an institution where 
oral statements, representations or evidence are in- 
troduced; 


“reporting service’’ 

means a business entity or an independent contractor 
providing the services of a verbatim reporter to an 
institution; 


‘‘reporter’’ 
means a verbatim reporter employed by a reporting 
service; 


‘*record”’ 
has the same meaning as that term has under the 
provincial and municipal Acts; 


According to subsection 2(1) of both Acts, “‘record’”’ 
means, 


any record of information however recorded, whether 
in printed form, on film, by electronic means or 
otherwise, and includes, 


(a) correspondence, a memorandum, a book, a 
plan, a map, a drawing, a diagram, a 
pictorial or graphic work, a photograph, a 
film, a microfilm, a sound recording, a 
videotape, a machine readable record, any 
other documentary material regardless of 
physical form or characteristics, and any 
copy thereof, and 


(b) subject to the regulations, any record that is 
capable of being produced from a machine 
readable record under the control of an 
institution by means of computer hardware 
and software or any other information stor- 
age equipment and technical expertise nor- 
mally used by the institution; 


‘‘recordings”’ 

means any record generated by the verbatim reporter 
including personal information other than the tran- 
script; 


**transcripts”’ 
means written, printed or typed copy of recordings; 


“records relating to hearings’’ 

means any record of personal information however 
recorded at hearings by a reporting service including 
transcripts of those recordings; 


Scope and Objectives 


The main purpose of this document is to set out 
guidelines for institutions to consider with respect to 
the custody and/or control and disposal of records 
relating to hearings, and thus comply with require- 
ments of the Acts. 


These guidelines are structured under the following 
sections: 


- procedures employed by institutions to ap- 
point reporting services; 


. procedures employed by reporting services 
to record proceedings at hearings; 


- procedures employed by institutions to ob- 
tain transcripts of hearings; 


- retention policies and disposal procedures 
used by institutions and reporting services; 
and 


- physical security measures over records re- 
lating to hearings. 


These guidelines are not intended for institutions 
which employ their own reporters as opposed to 
using a reporting service. 


In these guidelines, the IPC does not in any way 
intend to favour or recommend any particular report- 
ing service or any particular recording or transcrip- 
tion method. 


BACKGROUND DISCUSSION 


Appointing Reporting Services 


Institutions generally deal with a specific reporting 
service or with a list of reporters whom they normally 
use at hearings. The institution may or may not have 
a written contractual agreement with the reporting 
service. Many reporting services use independent 
contractors as their reporters. 


Recording of Proceedings 


Normally, the institution will inform the reporting 
service of the dates and locations of the hearings. 
Reporters will then attend the hearings and record the 
proceedings. The reporter is solely responsible to 
record the proceedings and to provide a certified 
transcript onrequest. Generally, reporters use one of 
the following four methods of recording: 


-shorthand; 
-stenotype; 
-stenomask; and 
-open microphone. 


Shorthand 


The reporter makes shorthand notes of the proceed- 
ings. The reporter produces the transcript from the 
shorthand notes or dictates from the shorthand notes 
onto an audiotape. The audio tape is then transcribed 
by atypist. The critical drawback with this reporting 
method is that it is only the reporter who can 
accurately type or dictate from his/her shorthand 
notes. Thus, if the particular reporter who made the 
shorthand notes is no longer available, the record 
may not be transcribed accurately. 


Stenotype 


The reporter uses a shorthand or stenotype machine 
to produce symbols on a paper tape. The reporter 
produces the transcript from the machine produced 
tape or dictates from the paper tape onto audio tape, 
and the audio tape is then transcribed by a typist. 
Essentially, this method is the same as shorthand and, 
thus, has the same drawbacks. 


Stenomask 


The reporter repeats the proceedings into a audio tape 
recorder and, normally, also maintains a written log. 
The audio tape is transcribed either by the reporter or 
a typist. 


Open Microphone 


The proceedings are recorded using multiple micro- 
phones onto audio tapes. The audio tape is tran- 
scribed either by the reporter or a typist. 


Modern technology has made an impact on the 
method of verbatim reporting. The stenotype ma- 
chine can now be used in conjunction with a com- 
puter. The computer is used to translate the short- 
hand symbols into text, and a transcript can then be 
produced. Therefore, it is possible for a transcript to 
be produced almost immediately after the proceed- 
ing, either on paper or on a computer screen. This 
automated method is commonly referred to as Computer 
Assisted Transcription or CAT. The Honourable 
T.G. Zuber in his report entitled “‘Report of the 
Ontario Courts Inquiry’’, dated 1987, recommended 
this method of reporting for the courts in Ontario. He 
States on page 271: 


This Inquiry recommends that the courts of Ontario 
utilize the CAT system and the open microphone 
system. The determination of which system should be 
used in which courts should be made on businesslike 
principles. 


Obtaining Transcripts 


After the hearing, the reporter will take the record- 
ing away and produce the transcripts when requested. 
Generally institutions request transcripts from the 
reporting service over the telephone. Normally, the 
other parties to the hearing request transcripts di- 
rectly from the reporting service. Under these 
circumstances, the reporting service will generally 
also provide a courtesy copy to the institution. The 
cost of producing a transcript will depend on the 
volume to be transcribed. 


Retention and Disposal 


In this report, the term “‘records relating to hear- 
ings’’ is defined to mean any record of personal 
information however recorded at hearings by a 
reporting service, and transcripts of those hearings. 
Therefore, we will discuss retention and disposal 
under two sections, “‘recordings of hearings’’ and 
““transcripts’’. 


Section 2 of Ontario Regulation 15/89 made under 
the provincial Act provides that: 


An institution may dispose of personal information 
only by transferring it to the Archives or by destroy- 
ing It. 


Thus, there are only two ways that an institution as 
defined under the provincial Act may dispose of 
personal information in its custody or under its 
control: by transferring it to the Archives of Ontario, 
or by destroying it. This places additional obliga- 
tions on an institution when it uses reporting serv- 
ices. 


Recordings of Hearings 


We have been advised that reporting services retain 
recordings for a minimum period of five years and 
that this is a standard followed by certified verbatim 
reporters. We were also advised that not all institu- 


tions specify retention periods to the reporting serv- 
ice. Ifthe institution has not made any arrangements 
regarding the retention and disposal of records, the 
reporting service may do as it wishes. It is also 
possible that the retention period of the reporting 
service may be shorter than that of the institution and 
if the reporting service erased the recording, the 
institution would lose control over the recording. 
Generally, reporting services erase tapes and other 
recording medium and shred paper documents. 


Transcripts 


Reporting services do not normally retain copies of 
transcripts. Transcripts that have been obtained by 
an institution are retained according to an approved 
retention schedule. Some institutions microfilm 
transcripts. 


Security Measures 


Institutions may not be aware of the office practices 
and security measures that are used by the reporting 
service or its reporters. 


Physical possession of records relating to hearings 
could be with either the institution, the reporting 
service, or with the reporter employed by the report- 
ing service. It is also possible that the institution may 
hire independent contractors as opposed to a business 
entity. Recordings (shorthand notes, tapes, etc.) are 
in the physical possession of the reporting service or 
its reporters, and not with the institution. The 
institution obtains custody of transcripts only when 
certified transcripts are delivered into its possession 
by the reporting service. 


Taking into consideration the present business prac- 
tices normally used by reporting services, it is 
unlikely that an institution will have physical posses- 
sion of recordings when it uses a reporting service. 
However, this does not preclude an institution from 
having an agreement with the reporting service to 
keep physical possession of the recordings. 


GUIDELINES 


The following guidelines are based on the premise 
that reporting services and not institutions will have 
physical possession of the recordings of hearings. 
The reporting service will produce transcripts when 
requested. It is important to note that these guidelines 
do not preclude institutions from having an agree- 
ment with reporting services whereby the institution 
maintains physical possession of the recordings, but 
are intended to augment such agreements. 


In the following guidelines, any references made to 
the Act mean either the provincial Act or the municipal 
Act depending on the institution intending to imple- 
ment the guidelines. 


Appointing Reporting Services 


iV An institution should have a written agree- 
ment with all of its reporting services. 


2. The agreement should require that the re- 
porting service comply with the applicable 
requirements of the Act, the regulations 
made thereunder, and the Archives Act. 


32 All reporting services used by an institution 
should be required by agreement to ensure 
that the access and privacy requirements of 
the Act and its regulations, are effectively 
communicated to its reporters. 


4. The written agreement between an institu- 
tion and a reporting service should incorpo- 
rate the other proposals set out in these 
guidelines, if applicable. 


ay The agreement should address the issues 
regarding the receipt of transcripts: reten- 
tion, disposal and security of personal infor- 
mation contained in records relating to an 
institution’s hearings that are in a reporting 
service’s possession, in the event of the 
termination of the agreement between the 
institution and the reporting service. 


6. Should a reporting service cease to operate or 
go into liquidation or bankruptcy, an institu- 
tion should, by agreement, have the primary 
right to inspect, acquire and possess, if it so 
desires, records relating to its hearings. 


Recording of Proceedings at Hearings 


ii The institution should approve the type of re- 
cording method that will be used at its 
hearings. 

Dip The reporting service should be required by 


agreement to have adequate procedures in 
place to enable it to identify records of the 
institution. 


Obtaining Transcripts of Hearings 


in The reporting service should be required by 
agreement to release transcripts only to the 
institution. 

Di All parties to hearings (or authorized repre- 


sentatives) should formally be made aware of 
the institution’s policy for obtaining tran- 
Scripts of its hearings. 


3 All parties to hearings (or authorized repre- 
sentatives) should request transcripts directly 
from the institution. 


4. The institution should establish procedures 
to verify that the requester is a party to the 
hearing and that the transcripts are delivered 
to the same person. 


ay It would be preferable for the reporting 
service not to retain copies of transcripts. 
However, if the business practices of the 
reporting service are such that it must retain 
copies of transcripts, then those transcripts 
should be retained and disposed of in accor- 
dance with these guidelines. 


Retention and Disposal 


ile The institution should require the reporting 
service by agreement to adhere to retention 
periods for records relating to its hearings 
which are in accordance with the Acts and the 
regulations made thereunder. 


a The institution should approve both the dis- 
posal of records relating to its hearings in the 
possession of the reporting service, and the 
disposal procedures and methods used by the 
reporting service. In doing so, the institution 
should ensure compliance with the Acts and 
the regulations made thereunder. 


3! The reporting service should be required by 
agreement to dispose of: recording medium 
(audio/video tapes, computer tapes/disks/ 
cassettes etc.); documents (written notes, 
shorthand notes, paper tapes of shorthand or 
stenotype machines, copies of transcripts 
etc.); and records of any kind that record 
hearings. All disposal practices should be in 
accordance with the Acts and the regulations 
made thereunder. 


4. The reporting service should be prohibited 
by agreement from reusing recording me- 
dium of any kind (audio/video tapes, com- 
puter tapes/disks/cassettes etc.) unless the 
information on it is destroyed in such a 
manner that it cannot be re-created. 


Security Measures 


1. Reporters and relevant staff of the reporting 
service should be required by agreement to 
sign an undertaking of confidentiality with 
respect to the personal information. 


2s The reporting service should be required by 
agreement to ensure that records relating to 
the institution’s hearings are the property of 
the reporting service and not that of the indi- 
vidual reporters. 


Be The reporting service should be required by 
agreement to store records relating to hear- 
ings securely in order to prevent them from 
being accessed by unauthorized persons or 
from being lost from fire, theft, etc. 


4. The institution should inspect and approve 
the physical security, storage methods and 
storage locations used by the reporting serv- 
ice to store records relating to its hearings. 
The reporting service should be required by 
agreement to maintain the physical security, 
storage methods and storage locations in the 
manner specified by the institution. 


5. The reporting service should be required by 
agreement to either have copies of record- 
ings or to implement the necessary precau- 
tions to ensure that transcripts can be pro- 
duced if the original recordings are lost or 
destroyed. 


Alternative Procedures 


As an alternative, an institution can request tran- 
scripts for all of its hearings. After accurate tran- 
scripts have been received by the institution, the 
reporting service should be required by agreement to 
dispose of all recordings and transcripts in its posses- 
sion. Inthis manner, the institution alone has custody 
and control of records relating to its hearings. Even 
under this alternative, some of our other recommen- 
dations will continue to be applicable. 


It is not the intention of this investigation to evaluate 
and assess the alternatives available for requesting 
transcripts. Such an assessment should be conducted 
by the institution taking into consideration economic 
and other factors. 
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